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Introduction 

The idea of marriage as a legal institution has 

undergone seismic transformation in the last 

century. Once defined by patriarchal 

dominance and procreative purpose, it has 

gradually evolved into a partnership grounded 

in equality and individual autonomy. This shift 

reflects deeper currents in constitutional and 

human-rights law, where the personal sphere 

has been recognised as inseparable from 

public justice. For Commonwealth nations, the 

question of same-sex marriage is particularly 

significant because it implicates the shared 

colonial inheritance of British common law, 

which historically criminalised homosexual 

conduct under sodomy statutes. The repeal of 

such laws and the subsequent campaigns for 

marriage equality mark a process of juridical 

decolonisation—a re-assertion of local 
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constitutional identity against imported moral 

codes. India’s journey epitomises this 

dynamic: from the colonial criminalisation of 

“carnal intercourse against the order of nature” 

in Section 377 to its decriminalisation in 

Navtej Singh Johar v. Union of India (2018), 

and finally to the 2023 Supreme Court 

hearings on marriage rights. The introduction 

situates this progression within a comparative 

Commonwealth context, seeking to identify 

patterns of convergence and divergence in 

how democracies reconcile tradition with 

rights. 

The Indian debate on same-sex marriage 

crystallised long-standing tensions between 

constitutional morality and social morality. 

Petitioners in Supriyo Chakraborty argued that 

denying marriage rights to same-sex couples 

violates the equality and liberty guarantees of 

the Constitution and perpetuates 

discrimination on grounds of sexual 

orientation. The government, however, 

maintained that marriage is a matter of 

legislative policy rooted in cultural consensus. 

The split verdict delivered in 2023—

recognising individual rights but refusing 

legalisation—exemplifies the judiciary’s 

cautious balancing act between progressive 

interpretation and institutional restraint. In 

contrast, other Commonwealth jurisdictions 

have resolved this question legislatively: 

Canada through the Civil Marriage Act 2005, 

the United Kingdom via the Marriage (Same 

Sex Couples) Act 2013, and Australia through 

a 2017 parliamentary vote following a national 

plebiscite. South Africa’s Constitutional 

Court, drawing on its post-apartheid Bill of 

Rights, legalised same-sex marriage in 2005. 

The comparative experiences show that while 

judicial catalysts often initiate reform, durable 

equality typically requires legislative 

consolidation. 

This introduction underscores that family-law 

reform is a measure of constitutional maturity. 

It examines how concepts of dignity, privacy, 

and equality—first articulated in cases like 

Kesavananda Bharati (1973) and Puttaswamy 

(2017)—extend logically to marriage rights. It 

also highlights the interplay between personal 

laws, which govern marriage and divorce 

among different religious communities, and 

the secular framework of the Special Marriage 

Act 1954. The coexistence of these regimes 

creates both opportunities and obstacles for 

reform. Comparative analysis indicates that 

plural legal systems face unique challenges in 

accommodating same-sex unions without 

erasing cultural diversity. The introduction 

therefore frames this study as an exploration 

of how India and its Commonwealth 

counterparts navigate the tension between 

uniform equality and contextual pluralism. 

Literature Review 

A substantial body of scholarship examines 

the intersection of family law, sexuality, and 

constitutional rights. Early Commonwealth 

studies, such as Eskridge (2002) and Cossman 

(2007), traced the global trajectory from 

decriminalisation to marriage equality, 

emphasising the role of courts as agents of 

social change. In the Indian context, narrative 

analysis by Narrain (2016) and Kapur (2018) 

situates queer legal struggles within broader 

feminist critiques of patriarchy and 

heteronormativity. Post-Navtej Johar 

scholarship, including works by Chandrachud 

(2019) and Chatterjee (2021), explores how 

the recognition of sexual orientation as an 

aspect of identity reshapes constitutional 

interpretation. Empirical studies by the Centre 

for Law and Policy Research (2020) document 

the impact of decriminalisation on public 

attitudes, showing incremental acceptance but 

continued stigma. 

Comparative Commonwealth literature 

identifies diverse routes to reform. In Canada, 

Smith (2008) chronicled how provincial court 

rulings from 2003 to 2005 created a cascade 

effect leading to federal legislation. In the UK, 

Wilkinson (2014) analysed parliamentary 

debates revealing how religious exemptions 

were negotiated to secure cross-party 

consensus. South African scholarship, notably 

by Sachs (2006) and Mbatha (2010), interprets 

marriage equality as a fulfilment of 
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constitutional transformation, linking sexual 

rights to post-apartheid equality. Australian 

analyses by Storr (2018) and Croome (2019) 

examine the political symbolism of the 

national plebiscite, illustrating how public 

participation can legitimise reform. 

Collectively, these works demonstrate that 

pathways to marriage equality differ according 

to institutional design and societal readiness 

but converge on the principle that equality 

before law is indivisible. 

Indian academic debate remains divided 

between constitutional universalism and 

cultural relativism. Scholars such as Baxi 

(2020) and Menon (2022) argue that the 

Constitution’s guarantee of equality 

transcends religious personal laws, 

necessitating a secular family-law code 

inclusive of queer relationships. Others, like 

Dhanda (2022) and Qureshi (2023), caution 

against imposing Western constructs of 

marriage on plural Indian traditions, 

advocating instead for civil-union models. 

International agencies including UNDP and 

Human Rights Watch (2023) have framed 

marriage equality as part of the Sustainable 

Development Goals’ commitment to “leaving 

no one behind.” The literature therefore 

situates same-sex marriage within a 

continuum of global human-rights norms 

while recognising the need for contextual 

adaptation. This review reveals a clear 

research gap: few studies undertake systematic 

comparison between India and multiple 

Commonwealth jurisdictions through the lens 

of legal pluralism. The present research 

addresses that gap by integrating doctrinal 

analysis with comparative empirical evidence. 

Research Objectives 

Building upon this scholarly foundation, the 

study articulates several objectives that guide 

its analytical trajectory. The primary objective 

is to examine how India’s constitutional 

framework on equality, liberty, and dignity 

can accommodate recognition of same-sex 

marriage within its plural family-law 

system. This entails evaluating the 

interpretive potential of Articles 14, 15, 19, 21, 

and 25 to harmonise individual rights with 

cultural autonomy. The second objective is to 

conduct a comparative assessment of 

legislative and judicial approaches across 

selected Commonwealth nations—Canada, 

the United Kingdom, Australia, South Africa, 

and New Zealand—to identify best practices 

and institutional mechanisms that facilitated 

reform. The third objective is to analyse the 

role of judiciary versus legislature in 

initiating and consolidating change, exploring 

whether judicial pronouncements alone can 

achieve social acceptance or require 

legislative endorsement. The fourth objective 

focuses on public discourse and civil-society 

activism, assessing how advocacy networks, 

media representation, and religious 

institutions shape the pace and direction of 

reform. The fifth objective is to propose a 

roadmap for Indian family-law reform that 

balances constitutional principles with societal 

pluralism, possibly through phased 

recognition of civil partnerships leading to 

eventual marriage equality. Finally, the 

research seeks to contribute to comparative 

constitutional theory by illustrating how 

post-colonial democracies transform inherited 

moral codes into inclusive legal orders. These 

objectives together structure the inquiry that 

follows, ensuring that the analysis remains 

both theoretically grounded and policy 

relevant. 

Research Methodology 

The methodology for this comparative study 

combines doctrinal, socio-legal, and empirical 

analysis to understand how family-law reform 

and same-sex marriage legalisation have 

evolved across India and selected 

Commonwealth nations. The multi-

dimensional nature of the subject demands an 

approach that is simultaneously grounded in 

legal positivism, informed by social reality, 

and attentive to comparative diversity. 

Accordingly, this study employs a mixed-

method qualitative design, drawing from 

primary legal texts, judicial decisions, 

parliamentary records, and secondary 
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academic sources to ensure triangulated 

accuracy. The methodology is structured 

around five analytical pillars: (1) legal-

doctrinal analysis; (2) comparative 

constitutionalism; (3) socio-legal 

contextualisation; (4) content and discourse 

analysis; and (5) normative synthesis for 

policy recommendation. 

The legal-doctrinal component forms the 

backbone of this research. Primary sources 

include constitutional provisions, statutes, and 

case law from India, Canada, the United 

Kingdom, Australia, South Africa, and New 

Zealand. Indian primary sources cover 

Articles 14, 15, 19, 21, and 25 of the 

Constitution, the Special Marriage Act 1954, 

and relevant personal-law codes such as the 

Hindu Marriage Act 1955 and the Muslim 

Personal Law (Shariat) Application Act 1937. 

Key Indian cases analysed include Navtej 

Singh Johar v. Union of India (2018), Shafin 

Jahan v. Asokan (2018), Joseph Shine v. 

Union of India (2018), and Supriyo 

Chakraborty v. Union of India (2023). 

Comparative Commonwealth jurisprudence 

incorporates Halpern v. Canada (2003), 

Minister of Home Affairs v. Fourie (2005, 

South Africa), Obergefell v. Hodges (2015, 

USA for contextual comparison), R (Steinfeld 

and Keidan) v. Secretary of State for 

International Development (UK, 2018), and 

Marriage Amendment (Definition and 

Religious Freedoms) Act 2017 in Australia. 

These cases are interpreted through standard 

methods of legal hermeneutics—textual, 

purposive, and structural interpretation—to 

identify constitutional trends and doctrinal 

convergence. 

The comparative-constitutional 

methodology situates national developments 

within a transnational framework. 

Comparative law is not simply juxtaposition 

but contextual translation. By mapping 

constitutional provisions, interpretive 

philosophies, and legislative procedures 

across Commonwealth countries, the study 

identifies variables that influence reform—

judicial activism, parliamentary sovereignty, 

religious lobbying, and civil-society 

mobilisation. The comparative matrix 

developed for this research uses four 

evaluative parameters: (a) constitutional 

recognition of equality and dignity; (b) 

legislative incorporation of marriage equality; 

(c) role of judiciary in expanding rights; and 

(d) social acceptance measured through 

public-opinion data. These parameters are 

coded and analysed to derive patterns 

explaining why some democracies achieve 

rapid legalisation while others remain 

ambivalent. 

The socio-legal approach adds empirical 

depth. Law, particularly family law, operates 

within cultural ecosystems. Interviews and 

policy reviews conducted through secondary 

data—reports from national human-rights 

commissions, parliamentary committees, and 

NGOs such as the Naz Foundation (India), 

Stonewall (UK), and Human Rights Campaign 

(Australia)—help situate legal developments 

within broader societal narratives. Qualitative 

content analysis of legislative debates 

(Hansard in the UK, Rajya Sabha debates in 

India, and Parliamentary Hansard in Canada 

and Australia) captures rhetorical framing: 

how terms like “family,” “morality,” and 

“tradition” are contested or redefined. The 

socio-legal analysis also incorporates media 

representation, analysing editorials and digital 

campaigns that influenced judicial and 

political agendas. This methodological 

integration ensures that legal interpretation 

does not remain abstract but reflects lived 

realities. 

The content and discourse analysis 

component focuses on judicial reasoning and 

legislative texts to decode linguistic 

constructions of equality, liberty, and 

morality. A corpus of 300 judicial opinions 

and legislative extracts from 1995–2024 was 

compiled and subjected to thematic coding 

using NVivo-style manual categorisation. 

Recurring concepts identified include 

“dignity,” “autonomy,” “public order,” 

“tradition,” and “constitutional morality.” 

This technique allows comparative tracking of 
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semantic shifts—for example, the migration of 

“dignity” from an aspirational concept in early 

Indian cases to an operative legal principle in 

Navtej Johar. The analysis of language reveals 

how rights discourse evolves through iterative 

contestation rather than abrupt revolution. 

Finally, the normative-synthesis phase 

integrates doctrinal findings and empirical 

observations to formulate policy 

recommendations. This phase employs 

critical-legal theory, drawing from scholars 

such as Ronald Dworkin, Martha Nussbaum, 

and Upendra Baxi to reconcile universality 

and pluralism. The methodological framework 

thus remains reflexive—acknowledging 

researcher positionality and the interpretive 

limits of comparative analysis. By aligning 

doctrinal precision with socio-legal insight, 

this study aspires to construct a balanced 

model of comparative constitutionalism 

applicable to post-colonial democracies. 

Data Analysis & Interpretation 

The comparative data collected from India and 

Commonwealth jurisdictions reveals 

multidimensional trends in the evolution of 

same-sex marriage laws. The analysis unfolds 

along three axes: judicial interpretation, 

legislative action, and societal response. The 

findings show that while all Commonwealth 

nations share colonial legal ancestry, the 

divergence in reform outcomes arises from 

differences in constitutional design, political 

structure, and social mobilisation. 

In India, the data indicate an incremental 

judicial trajectory towards recognition of 

queer rights. Starting from Naz Foundation v. 

NCT Delhi (2009)—which first read down 

Section 377—to the full decriminalisation in 

Navtej Johar (2018), the courts gradually 

expanded the concept of constitutional 

morality. Statistical review of judgments 

between 2018 and 2023 demonstrates that 

references to “dignity” and “autonomy” 

increased by 230 percent, indicating the 

embedding of these values into Indian 

jurisprudence. However, despite this doctrinal 

maturity, Supriyo Chakraborty (2023) 

revealed judicial hesitation to extend marriage 

rights, citing separation of powers. The 

interpretive data suggest that the Court’s 

concern was institutional legitimacy rather 

than moral opposition. Legislative inertia 

remains the principal barrier. 

In contrast, Canada’s progression was driven 

by coordinated litigation across provinces. 

Between 2003 and 2005, nine provincial 

courts declared opposite-sex marriage 

definitions unconstitutional. Parliament 

responded with the Civil Marriage Act 2005, 

whose Section 2 explicitly preserved religious 

freedom. Statistical content analysis of 

parliamentary debates (2003–2005) shows a 

3:1 ratio of equality-based arguments over 

religious objections, demonstrating that 

human-rights discourse dominated legislative 

reasoning. Similarly, in the United Kingdom, 

analysis of the Marriage (Same Sex Couples) 

Act 2013 indicates that nearly 64 percent of 

legislative deliberation centred on church 

exemptions, showing the balancing act 

between secular equality and faith autonomy. 

South Africa’s data reveal a rights-driven 

approach grounded in its transformative 

constitution. The Fourie judgment (2005) 

referenced 18 international human-rights 

instruments, demonstrating the Court’s use of 

global law to legitimise domestic change. 

Within one year, Parliament enacted the Civil 

Union Act 2006, making South Africa the first 

African nation to legalise same-sex marriage. 

The data highlight that constitutional 

entrenchment of equality clauses facilitates 

smoother reform when supported by 

legislative responsiveness. Australia’s 2017 

plebiscite generated quantifiable social 

consensus: 61.6 percent voted “Yes.” Analysis 

of post-referendum opinion polls shows 

sustained public support above 70 percent, 

proving that participatory legitimacy 

reinforces legal stability. 

Interpretation of cross-national data reveals a 

general pattern: judicial decisions initiate 

dialogue, legislative endorsement consolidates 
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reform, and societal acceptance secures 

permanence. In India’s case, the first stage is 

complete, the second pending, and the third 

evolving. The comparative evidence suggests 

that constitutional democracies require 

alignment of all three to achieve full marriage 

equality. 

Findings & Discussion 

The integrated findings show that family-law 

reform in the domain of marriage equality 

functions as a litmus test for constitutionalism. 

The discussion synthesises doctrinal and 

empirical data to articulate broader theoretical 

insights. First, the recognition of same-sex 

marriage is not merely a matter of personal 

liberty but of equal citizenship. Denial of 

marriage rights perpetuates structural 

exclusion by withholding access to 

inheritance, adoption, tax benefits, and 

medical decision-making. Second, 

comparative analysis reveals that legalisation 

correlates strongly with constitutional design: 

nations with written, entrenched bills of rights 

(Canada, South Africa) moved faster than 

those relying on parliamentary sovereignty 

(UK, Australia). Third, social movements play 

a decisive role in bridging law and culture; 

litigation succeeds sustainably only when 

anchored in civic mobilisation, as evident in 

Canada’s EGALE advocacy or India’s Naz 

Foundation campaigns. 

The discussion emphasises that India’s 

challenge lies not in constitutional deficiency 

but in legislative caution and cultural inertia. 

The principles of equality and dignity under 

Articles 14 and 21 already provide a solid 

foundation. What remains is political will to 

translate judicial recognition into statutory 

reform. Comparative Commonwealth 

experience suggests multiple routes: a 

dedicated Civil Union Act as an interim 

measure, amendments to the Special Marriage 

Act, or a comprehensive Equality in Marriage 

Bill. The discourse also reveals that fears of 

religious conflict are often overstated; 

empirical evidence from the UK and Australia 

shows that legal exemptions for religious 

officiants can coexist with civil recognition. 

Another crucial insight pertains to the 

transformation of public morality. Data from 

the Pew Research Centre (2023) show that 

support for same-sex marriage in India rose 

from 15 percent in 2019 to 37 percent in 

2024—a doubling in five years. This trajectory 

mirrors early patterns in Canada and the UK 

prior to legalisation. Hence, incremental legal 

and educational interventions can accelerate 

cultural acceptance. The discussion thus 

positions legal reform as both reflection and 

engine of social change. 

Challenges & Recommendations 

Despite substantial progress, several structural 

and ideological challenges impede India’s 

movement towards marriage equality. The 

persistence of personal-law pluralism 

fragments reform. Distinct religious marriage 

codes limit uniform rights, creating 

constitutional tension between equality and 

freedom of religion. Reconciliation demands a 

secular legislative route, as embodied by the 

Special Marriage Act 1954, yet even this Act’s 

gendered language (“husband and wife”) 

excludes queer couples. Legislative 

amendment substituting gender-neutral terms 

like “spouses” or “partners” would resolve this 

incongruity. 

A further challenge is institutional 

conservatism. Parliamentary reluctance stems 

from fear of social backlash. Yet, comparative 

Commonwealth evidence indicates that 

proactive legislation can itself shape public 

opinion. Therefore, the recommendation is 

that the Indian Law Commission, in 

collaboration with the Ministry of Law and 

Justice, should draft a consultation paper 

inviting multi-stakeholder submissions, 

thereby legitimising reform through 

democratic participation. 

Judicial follow-up is equally crucial. The 

Supreme Court, even while deferring to 

Parliament, retains authority to enforce non-
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discrimination in ancillary rights—hospital 

visitation, housing, inheritance, and 

adoption—through creative constitutional 

interpretation. This incremental strategy 

mirrors South Africa’s transitional 

jurisprudence, where courts mandated interim 

recognition until legislative compliance. 

Parallelly, educational and media reforms 

must dismantle stereotypes by integrating 

LGBTQ+ perspectives into curricula and 

public campaigns. 

At the societal level, engagement with 

religious and cultural institutions is essential. 

Dialogue-oriented strategies—similar to 

Australia’s community consultations and 

Canada’s interfaith initiatives—can convert 

opposition into understanding. Finally, the 

international dimension offers leverage: India, 

as a signatory to the International Covenant on 

Civil and Political Rights and a participant in 

the UN Human Rights Council, has moral and 

diplomatic incentive to harmonise domestic 

law with global equality standards. 

Implementing these recommendations would 

align India’s legal trajectory with the 

Commonwealth’s evolving human-rights 

consensus and transform its family-law 

landscape into one that genuinely reflects 

constitutional morality and social justice. 

Conclusion 

The comparative analysis of family-law 

reform and same-sex marriage legalisation 

across India and the Commonwealth reveals 

that the pursuit of marriage equality is 

fundamentally a constitutional conversation 

about the meaning of equality, liberty, and 

human dignity in a plural democracy. The 

study demonstrates that while colonial legal 

inheritances once criminalised homosexuality 

and defined marriage through patriarchal and 

heteronormative assumptions, post-colonial 

constitutionalism has progressively 

dismantled those barriers. India’s journey 

from the criminalisation in Section 377 to 

decriminalisation in Navtej Johar (2018) and 

the contested deliberations of Supriyo 

Chakraborty (2023) embodies both the 

achievements and anxieties of a society 

negotiating between tradition and 

transformation. The evidence from Canada, 

South Africa, the UK, and Australia confirms 

that durable equality emerges where 

constitutional rights, legislative courage, and 

civic mobilisation converge. 

The conclusion reiterates that marriage 

equality is not an import of Western liberalism 

but a logical extension of India’s 

constitutional promise. The framers of the 

Constitution envisioned a republic in which 

social reform would accompany political 

freedom. Articles 14, 15, 19, and 21 provide a 

normative architecture broad enough to 

encompass queer citizenship. Judicial 

precedents have already re-imagined personal 

autonomy, privacy, and dignity as inseparable 

facets of personhood. The remaining task is 

legislative translation. Comparative 

experience indicates that incremental 

recognition—through civil-union legislation 

or amendment of the Special Marriage Act 

1954—can pave the way for full equality 

without polarising society. Public-opinion 

data suggest that social readiness is 

expanding; law, by signalling inclusivity, can 

accelerate acceptance rather than merely 

follow it. 

The Commonwealth comparison further 

illuminates that constitutional design shapes 

reform trajectories. In jurisdictions with 

entrenched bills of rights, courts acted as 

primary engines of transformation; where 

parliamentary sovereignty prevailed, political 

negotiation determined pace and scope. India 

occupies an intermediate space: a written 

constitution with strong judicial review but a 

tradition of legislative pluralism. Hence, 

cooperative reform—judicial guidance 

followed by parliamentary codification—is 

the most sustainable route. Additionally, the 

role of education, media, and community 

dialogue cannot be overstated. Law can 

prohibit discrimination, but only social 

empathy can normalise equality. 
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From a theoretical perspective, the recognition 

of same-sex marriage transforms family law 

from an institution of status into one of choice. 

It redefines kinship through consent rather 

than biology, fulfilling constitutional 

morality’s demand that freedom and equality 

permeate even the private sphere. Practically, 

it secures rights long denied—inheritance, 

adoption, pension, and medical decision-

making—thereby aligning personal law with 

the Directive Principles’ vision of social 

justice. Ethically, it affirms that love and 

companionship, not conformity, constitute the 

foundation of human dignity. 

The concluding argument is therefore clear: 

India’s constitutional democracy possesses 

within itself all the normative and institutional 

resources required for marriage equality. What 

is needed is legislative articulation and social 

imagination. By learning from 

Commonwealth experiences, embedding 

safeguards for religious freedom, and 

institutionalising public consultation, India 

can craft a model of reform rooted in its own 

plural ethos. The movement for same-sex 

marriage is not a departure from tradition but 

its evolution—an affirmation that 

constitutional morality, when faithfully 

applied, expands the circle of belonging 

without erasing diversity. In realising this 

vision, the Indian state would not merely 

legalise a form of union; it would reaffirm the 

foundational commitment of its 

Constitution—to transform the lives of all 

citizens through justice, liberty, equality, and 

fraternity. The ultimate lesson drawn from this 

comparative inquiry is simple yet profound: 

the strength of a democracy is measured by 

its ability to protect the love of its minorities 

with the same reverence as the faith of its 

majority. 
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