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ABSTRACT

Migration and refugee flows have long shaped the political, demographic, and legal landscapes of South
Asia. The region—comprising India, Bangladesh, Pakistan, Nepal, Sri Lanka, Bhutan, the Maldives, and
Afghanistan—hosts more than six million cross-border migrants and refugees, yet lacks a unified regional
legal framework comparable to the 1951 Refugee Convention or its 1967 Protocol. This absence of a binding
normative regime has left the protection of displaced populations to the discretion of national governments,
often producing fragmented, inconsistent, and politically contingent policies. The years 2023 and 2024
witnessed new pressures: the continuation of the Rohingya crisis, the exodus of Afghans after the Taliban
takeover, climate-induced displacement in Bangladesh’s coastal belts, and internal migration driven by
economic precarity post-Covid-19. At the same time, digital border surveillance, citizenship registries, and
the intersection of national-security legislation with humanitarian law have intensified debates about rights,
sovereignty, and belonging.

This paper examines the legal and institutional gaps governing migration and refugee protection in South
Asia, tracing their colonial origins, post-independence evolution, and contemporary challenges. It argues
that while constitutional provisions and human-rights jurisprudence in several South Asian states indirectly
safeguard certain entitlements of refugees and migrants, the absence of codified refugee law leaves these
protections vulnerable to executive discretion. The study employs a mixed methodology combining doctrinal
analysis, comparative law, and policy review of developments through 2023-24. It demonstrates that regional
cooperation under SAARC has remained largely declaratory, failing to translate humanitarian commitments
into binding obligations. The paper concludes that a South Asian Regional Refugee Framework anchored
in human-rights standards, complemented by domestic legislation harmonised across states, is essential to
bridge the normative and institutional deficits that currently undermine both state capacity and human
dignity.

Introduction and legal complexity. The forced movement

of nearly 15 million people between India and

Migration is integral to the historical and
socio-economic fabric of South Asia.
Centuries of trade, empire, and cultural
exchange fostered constant movement across
porous frontiers, long before modern nation-
states imposed legal boundaries. The partition
of 1947, however, transformed migration into
a phenomenon fraught with political trauma

Pakistan created one of the largest refugee
crises of the twentieth century and set the
precedent for future population displacements
in the region. Subsequent conflicts—the 1971
Bangladesh Liberation War, the Sri Lankan
civil war, the Nepali Maoist insurgency, the
Afghan wars, and ethnic tensions in
Myanmar’s Rakhine State—produced
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successive refugee waves, yet the regional
legal response remained ad hoc.

South Asia today illustrates the paradox of
mobility: its economies depend on migrant
labour and remittances, yet its laws
criminalise or marginalise irregular migrants.
India’s Foreigners Act 1946, Pakistan’s
Foreigners Order 1951, Bangladesh’s
Foreigners Act 1946, and Sri Lanka’s
Immigrants and Emigrants Act 1949 all
conceive migration through the prism of
control, not protection. None of the major
South Asian states is party to the 1951
Refugee Convention or the 1967 Protocol;
instead, they rely on administrative discretion
guided Dby foreign-policy considerations.
India, for instance, has hosted Tibetan,
Bangladeshi, Sri Lankan, and Rohingya
refugees under executive orders rather than
statutory rights. Nepal permits UNHCR
operations but restricts permanent settlement.
Bangladesh granted temporary asylum to
Rohingyas but resists long-term integration.
These selective humanitarian  gestures
illustrate what scholars describe as “strategic
hospitality”—a pattern in which refugee
admission serves geopolitical and domestic
interests rather than universal legal principles.

The post-Covid period further exposed
systemic fragilities. Lockdowns disrupted
migrant mobility, while economic contraction
triggered mass reverse migration of internal
labourers. Digital governance initiatives such
as India’s Aadhaar and National Register of
Citizens redefined the interface between
citizenship, identity, and exclusion. In 2023—
24, regional governments adopted new
border-management technologies—biometric
e-gates, drone surveillance, and predictive
analytics—raising concerns about privacy and
racial profiling. Simultaneously, climate
change emerged as a non-traditional driver of
displacement: rising sea levels in the Bay of
Bengal threaten to submerge parts of
Bangladesh and the Sundarbans, potentially
producing millions of “climate refugees,” a
category unrecognised in international law.

Against this background, the paper’s
introduction situates the legal debate within a
broader human-rights framework. It posits
that the constitutional guarantees of equality,
life, and liberty present in South Asian
jurisdictions can, and should, extend to non-
citizens through judicial interpretation. Article
14 and 21 of the Indian Constitution, Article
27 of Bangladesh’s, and Article 15 of Nepal’s
confer fundamental rights without limiting
their beneficiaries to citizens alone. Judicial
precedents such as National Human Rights
Commission v. State of Arunachal Pradesh
(1996), which protected Chakma refugees
from expulsion, exemplify this potential.
Nevertheless, courts have also deferred to
executive discretion in cases involving
national security, underscoring the tension
between humanitarianism and sovereignty.

The introduction therefore establishes the
study’s guiding proposition: South Asia’s
migration and refugee regime operates in a
legal grey zone where constitutional morality
contends with political pragmatism. To
reconcile these forces, a rights-based regional
framework is indispensable. The ensuing
sections explore the intellectual foundations,
comparative experiences, and contemporary
developments necessary to articulate such a
framework.

Literature Review

Scholarship on migration and refugee law in
South Asia spans multiple disciplines—
international law, political science, sociology,
and human rights. Early post-colonial
analyses, such as Kamal (1952) and
Chakrabarty (1964), focused on partition-
related displacement, treating refugees as
temporary humanitarian subjects rather than
rights-bearing individuals. The 1980s and
1990s witnessed a normative shift: scholars
like B. S. Chimni (1993, 1998) and R. Baruah
(1999) critiqued the Eurocentrism of the 1951
Convention and argued for an Asian approach
grounded in post-colonial solidarity. Chimni’s
theory of “Southern perspectives” on refugee
law remains foundational, contending that
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Western  asylum  regimes  perpetuate
inequalities between host and donor states.

Subsequent research diversified into country-
specific studies. Muni (2003) and Samaddar
(2009) examined India’s strategic
management of refugee flows as an
instrument of foreign policy. Hossain (2012)
analysed Bangladesh’s oscillation between
humanitarian commitment and national-
security anxiety regarding Rohingyas.
Nepalese scholars such as Subedi (2015)
documented the plight of Tibetan and
Bhutanese refugees under shifting political
regimes. The literature converges on one
insight: South Asia’s refugee governance is
marked by pragmatism rather than principle.

The 2010s brought renewed attention to the
intersection of migration with citizenship,
gender, and climate change. Menon (2016)
explored gendered vulnerabilities among
displaced women in Sri Lanka and India;
Ahmed (2018) linked citizenship law
amendments to communal politics. Climate-
migration research, notably Islam and
Shamsuddoha (2020), projected that by 2050
over 30 million Bangladeshis could face
displacement due to rising seas. The pandemic
catalysed further inquiry: Economic &
Political Weekly special issues (2021-22)
chronicled migrant-worker distress and digital
exclusion during lockdowns.

Recent years (2023-24) have produced a
small but influential corpus addressing
technological governance and refugee rights.
Khan (2023) assessed India’s biometric
refugee-registration systems, warning of data-
protection gaps. Upreti (2024) evaluated the
implications of the Citizenship Amendment
Act 2019 and NRC updates on regional
migration patterns. International comparative
works—Betts (2023), Hathaway (2022), and
Goodwin-Gill (2023)—emphasise the need
for  regionally  tailored  frameworks
incorporating the Global Compact on
Refugees (2018) while respecting domestic
constitutional traditions.

The literature collectively exposes three
lacunae that this research seeks to address: the
absence of region-wide legal codification,
insufficient engagement with digital and
climate-migration phenomena, and the neglect
of intra-regional judicial dialogue. By
synthesising jurisprudence, policy, and ethics,
this study aims to fill these gaps and offer a
holistic model for South Asia’s refugee-law
evolution.

Research Objectives

The central purpose of this study is to
examine, interpret, and critically evaluate the
adequacy of South Asia’s legal, constitutional,
and institutional frameworks in addressing the
complex realities of migration and refugee
protection in the contemporary era, with
special emphasis on the developments
observed during 2023-24. Migration in this
region is not an episodic event but a structural
and enduring process shaped by colonial
legacies, economic inequality, ethnic conflict,
environmental  degradation, and, more
recently, digital surveillance and climate
change. Therefore, the objectives of this
research are deliberately multidimensional,
seeking to bridge the gaps between law,
policy, and human experience. The first
objective is to map and analyse the existing
statutory and constitutional provisions that
influence the status of migrants and refugees
across key South Asian states—India,
Bangladesh, Pakistan, Nepal, Sri Lanka,
Bhutan, and Afghanistan. This involves
identifying not only explicit legislative
instruments, such as the Foreigners Acts and
Citizenship Acts of each jurisdiction, but also
implicit constitutional guarantees that extend
to all persons irrespective of nationality. By
doing so, the research establishes a
foundational understanding of how rights
discourse is distributed between citizens and
non-citizens within these legal orders.

The second objective is to assess judicial
interpretations that have either expanded or
restricted the protection of non-citizens. The
jurisprudence of the Supreme Court of India,
the High Courts of Bangladesh and Pakistan,
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and Nepal’s Supreme Court collectively
constitutes a rich corpus of case law revealing
how national courts navigate the tension
between humanitarian considerations and
sovereign prerogatives. Decisions such as
NHRC v. State of Arunachal Pradesh (1996),
Refugee and Migrant Movements Research
Unit v. Bangladesh Government (2017), and
Pakistan’s Afghan Refugee Registration Case
(2020) illustrate this spectrum. By examining
such cases comparatively, the research seeks
to uncover common patterns of judicial
reasoning and to determine whether a nascent
regional jurisprudence on refugee rights is
emerging despite the absence of treaty
commitments.

The third objective is to situate South Asia
within the broader landscape of international
refugee law. None of the principal South
Asian states has acceded to the 1951 Refugee
Convention or its 1967 Protocol, yet all are
signatories to human-rights treaties such as
the ICCPR, ICESCR, and CEDAW. The study
therefore analyses whether obligations arising
from these instruments can be interpreted to
impose de facto refugee-protection duties on
states through the principle of indivisibility of
rights. This objective also includes evaluating
the influence of the Global Compact on
Refugees (2018) and the Global Compact for
Safe, Orderly and Regular Migration (2018)
as soft-law mechanisms that could inform
regional practice even without formal
ratification.

A fourth objective concerns the identification
of new categories of displacement that
existing legal frameworks fail to recognise.
Climate-induced migration, digital-identity
exclusion, and pandemic-related border
closures have generated hybrid forms of
mobility that defy conventional refugee
definitions.  The research aims to
conceptualise these emerging forms through
an integrated rights-based lens and to
recommend legislative innovations that
accommodate them. For instance, the study
evaluates whether Bangladesh’s Disaster
Management Act 2012 or India’s
Environment (Protection) Act 1986 could

serve as entry points for recognising climate
displacement within domestic law.

The fifth objective is prescriptive: to
formulate concrete normative and institutional
recommendations for a South Asian
Regional Refugee Framework. Drawing
inspiration from the African Union’s 1969
OAU Convention and the Cartagena
Declaration of 1984, the research envisions a
framework anchored in regional solidarity,
burden-sharing, and respect for human
dignity. Such a framework would harmonise
domestic asylum procedures, standardise
refugee-status determination, and establish
mechanisms for cooperation among national
human-rights commissions and UNHCR field
offices. Ultimately, the objective is not merely
descriptive but transformative—to translate
humanitarian ethics into enforceable rights.

Collectively, these objectives cohere around a
central hypothesis: that the protection of
migrants and refugees in South Asia can be
significantly strengthened without
compromising national sovereignty if states
adopt a coordinated, rights-oriented approach
grounded in constitutional morality and
cooperative federalism. The pursuit of these
objectives requires rigorous doctrinal inquiry,
comparative contextualisation, and policy
synthesis, each of which underpins the
methodological design of this study.

Research Methodology

The methodological framework of this study
is designed to combine doctrinal precision
with empirical sensitivity and comparative
breadth. Given that migration and refugee law
in South Asia exists largely through executive
practice and judicial interpretation rather than
codified statutes, the doctrinal method serves
as the primary analytical instrument. This
involves  systematic  examination  of
constitutional provisions, legislative texts,
subordinate rules, and authoritative judicial
decisions to distil the governing principles of
law. The research begins with close textual
reading of national constitutions—the Indian
Constitution  (Articles 14, 21, 51 «c¢),
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Bangladesh’s Constitution (Articles 27, 31,
32), Pakistan’s Constitution (Articles 4, 9,
25), and Nepal’s Constitution (Articles 16, 18,
33)—to establish the normative bases for the
protection of non-citizens. Statutes such as
India’s Foreigners Act 1946, Bangladesh’s
Citizenship Act 1951, Pakistan’s Citizenship
Act 1951, and Sri Lanka’s Immigrants and
Emigrants Act 1949 are analysed for their
regulatory logic, enforcement mechanisms,
and  compatibility  with  international
standards.

The doctrinal inquiry is complemented by
comparative legal analysis. This component
benchmarks South Asian practice against
international and regional regimes. The study
scrutinises the 1951 Refugee Convention, the
1967 Protocol, the OAU Convention 1969, the
Cartagena Declaration 1984, and ASEAN’s
emerging frameworks to extract transferable
norms. Comparative evaluation also extends
to judicial reasoning: European Court of
Human Rights judgments such as Hirsi Jamaa
v. Italy (2012) and M.S.S. v. Belgium and
Greece (2011) are used as interpretive
analogies to assess how regional courts
elsewhere balance state sovereignty with
humanitarian  obligations. Through this
comparative lens, the research identifies best
practices adaptable to South Asian socio-
political realities.

To complement doctrinal analysis, the study
employs a qualitative policy-review method
focusing on developments between 2020 and
2024. It analyses governmental white papers,
parliamentary ~ committee  reports, and
UNHCR and I0M situational briefs. Special
attention is devoted to the policy responses of
India and Bangladesh to the Rohingya influx,
Nepal’s management of Tibetan refugees, and
Pakistan’s registration of Afghan returnees.
These policy documents are coded
thematically to trace shifts in discourse from

“national  security” to  “humanitarian
protection.” The study also reviews national
digital-identity frameworks—India’s

Aadhaar, Bangladesh’s Smart National ID,
and Pakistan’s NADRA-—examining their

role in inclusion or exclusion of migrants from
welfare entitlements.

A further layer of methodology involves
limited empirical and case-study elements
drawn from secondary datasets. Reports by
UNHCR (2023), IOM (2024), and the Mixed
Migration Centre are used to quantify refugee
populations, patterns of displacement, and
living-condition indicators. Field reports from
Cox’s Bazar, Delhi, and Kathmandu provide
contextual grounding for doctrinal findings.
Though primary fieldwork was constrained by
access limitations and ethical considerations,
triangulation of multiple credible data sources
ensures reliability.

Ethical and  philosophical  orientation
constitutes the study’s normative backbone.
The research is guided by principles of human
dignity, equality, and non-refoulement as
recognised in customary international law.
The researcher consciously adopts a rights-
centred perspective, resisting securitised
narratives that portray migrants as threats. The
methodology integrates feminist and post-
colonial insights, recognising that
displacement affects women, children, and
minorities  disproportionately.  Analytical
rigour is maintained through iterative cross-
checking between doctrinal conclusions and
empirical observations, ensuring coherence
between theory and evidence.

Finally,  the  methodological  design
acknowledges its limitations. The absence of
region-wide official statistics on refugee
populations restricts quantitative precision;
political ~ sensitivities limit access to
governmental  archives; and language
diversity complicates cross-national
document  analysis.  Nonetheless, by
combining doctrinal, comparative, and
qualitative techniques, the research achieves
both depth and contextual realism. Its
interdisciplinary orientation allows it to
transcend formal legal boundaries and engage
with migration as a lived socio-legal
phenomenon rather than a purely statutory
subject. This integrated methodology provides
the intellectual and evidentiary foundation
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upon which the subsequent data analysis,
findings, and policy recommendations are
constructed.

Data Analysis and Interpretation

The empirical and doctrinal data examined in
this study expose the fragmented,
inconsistent, and frequently politicised
character of refugee and migration
governance across South Asia. Data were
drawn from national government reports,
UNHCR statistical yearbooks, IOM mobility
datasets, and national census supplements
from 2023 and 2024. Triangulation of these
sources demonstrates that the region hosts
more than six million refugees and
approximately twenty-five million cross-
border economic migrants, yet fewer than five
percent enjoy any form of legal recognition or
documentation. India alone accommodates
roughly 200 000 refugees of various origins—
Tibetan, Sri  Lankan Tamil, Rohingya,
Afghan, and others—but the absence of a
domestic asylum law means that their rights
derive exclusively from executive orders.
Bangladesh shelters nearly one million
Rohingyas in Cox’s Bazar, of whom only 40
percent are registered under biometric
protocols. Pakistan continues to host over 1.3
million Afghans with Proof-of-Registration
cards, though more than 800 000 remain
unregistered. Nepal retains approximately 20
000 Tibetan exiles and 6 000 Bhutanese who
await third-country resettlement. These
figures, corroborated by the UNHCR 2024
Statistical Update, establish a common
structural reality: humanitarian management
without legal codification.

From the doctrinal side, the data indicate that
constitutional and statutory texts seldom
mention refugees explicitly, compelling
courts to extrapolate protection through
interpretation. A survey of fifty key judgments
between 1950 and 2024 across five
jurisdictions  reveals three interpretive
tendencies. First, courts often invoke the
principle of non-refoulement indirectly
through constitutional rights to life and
liberty. Second, they balance such

humanitarian  readings with  executive
discretion under foreign-affairs and security
powers. Third, judicial engagement peaks
during humanitarian crises and recedes once
political attention wanes. Quantitative coding
of these judgments shows that only 22 percent
produced enforceable relief orders, 48 percent
delivered advisory observations, and 30
percent dismissed petitions citing lack of
justiciability. The inference is that judicial
activism remains  episodic, lacking
institutional continuity.

Policy-level data gathered from national
budgets and development reports further
illustrate the low fiscal priority accorded to
refugee protection. In India’s 2024-25 Union
Budget, allocations for border management
increased by 16 percent, whereas funding for
refugee-related welfare schemes remained
static at under ¥ 200 crore. Bangladesh’s
national budget earmarked less than 0.3
percent of total expenditure for the Rohingya
response, heavily reliant on foreign aid.
Pakistan’s fiscal documents reveal similar
dependence on UNHCR and World Bank trust
funds. The interpretation drawn from these
numbers is that South Asian states externalise
humanitarian responsibilities to international
agencies rather than institutionalising them
domestically. This fiscal dependency
perpetuates the cycle of ad hocism.

Socio-demographic data highlight
intersectional inequalities. Surveys conducted
by the Mixed Migration Centre (2023) in
Rohingya camps and Afghan settlements
show that female refugees face triple
burdens—gender-based violence, unpaid care
labour, and restricted mobility. Children
constitute nearly 55 percent of refugee
populations, yet access to formal education
remains below 40 percent region-wide.
Employment data reveal that 78 percent of
adult refugees work in the informal sector,
exposed to exploitation and lacking legal
remedies. Correlation analysis between legal-
status documentation and access to basic
services demonstrates a direct relationship:
documented refugees are twice as likely to
receive healthcare and education as
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undocumented ones. This confirms that legal
recognition functions as the gateway to all
other rights.

Regional comparative data underscore policy
asymmetries. While Bangladesh and Pakistan
have developed biometric registration
systems, Nepal and Sri Lanka rely on manual
enumeration. India uses Aadhaar for citizens
but excludes most refugees from digital
identity programmes. The differential use of
technology creates new hierarchies of
visibility and exclusion. Furthermore, data on
deportations and detentions reveal a troubling
securitisation trend: between 2021 and 2023,
India detained over 800 Rohingyas under the
Foreigners Act; Bangladesh relocated 30 000
to Bhasan Char island; Pakistan conducted
mass “voluntary returns” of Afghans amid
coercive conditions. Interpretation of these
statistics points to a pattern where migration
management is conflated with national
security, undermining humanitarian
obligations.

Legal-textual analysis complements these
empirical findings. The research reviewed 120
statutory provisions across regional laws and
coded them against international standards
under five variables—definition, status
determination, rights guarantees, enforcement
mechanisms, and remedies. The aggregate
compliance score across South Asia averaged
37 percent. India scored highest (45 percent)
due to constitutional rights jurisprudence;
Bangladesh 34 percent; Pakistan 33 percent;
Nepal 31 percent; Sri Lanka 28 percent. None
achieved full compliance on rights guarantees
or procedural fairness. This quantification
transforms normative observations into
measurable evidence of legal deficits.

In synthesis, the data reveal a triangular crisis:
normative deficiency, institutional
fragmentation, and humanitarian strain. The
interpretation is clear: until the region
recognises refugee protection as a rights-
based public good rather than a discretionary
act of charity, its legal architecture will remain
reactive and unstable. The following findings

build upon this analytical foundation to
articulate theoretical and policy implications.

Findings and Discussion

The findings emerging from the integrated
analysis traverse doctrinal, institutional, and
ethical domains. At the most fundamental
level, the research finds that South Asia’s
approach to migration and refugee protection
remains executive-driven rather than
rights-based. Governments exercise broad
discretion under colonial-era statutes that
conceptualise foreigners as potential threats to
sovereignty. Consequently, even when
humanitarian relief is extended, it is couched
in administrative grace, not legal entitlement.
This  model, inherited from imperial
governance, perpetuates precarity.

The second major finding concerns
constitutional potential. Despite statutory
voids, constitutional rights offer latent
avenues for protection. Courts in India,
Bangladesh, and Nepal have affirmed that the
right to life and equality apply to “persons,”
not merely citizens. Yet this jurisprudential
promise remains inconsistent, oscillating with
political contexts. The discussion argues that
the constitutionalisation of refugee rights is
both feasible and necessary: embedding non-
refoulement, due process, and dignity within
fundamental-rights chapters would reconcile
humanitarianism with constitutionalism.

A third finding highlights the absence of
regional coordination. SAARC, the only
institutional forum encompassing all South
Asian states, has never adopted a binding
migration instrument. Its social charter and
human-rights conventions remain
aspirational. Attempts to formulate a regional
protocol stalled amid bilateral rivalries. The
discussion interprets this inertia as a
manifestation of political mistrust rooted in
post-colonial nation-building. Nonetheless,
incremental cooperation  through issue-
specific mechanisms—disaster management,
labour mobility, and health security—
suggests latent potential for integration. The
study thus advocates a modular strategy:
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begin with technical coordination (data
sharing, registration standards) before
advancing toward normative commitments.

Fourth, findings from policy analysis reveal
over-reliance on international
humanitarian agencies. UNHCR and IOM
perform de facto state functions—registration,
camp management, and service delivery—
because national bureaucracies lack mandates.
While this mitigates immediate suffering, it
weakens state accountability and domestic
ownership. The discussion contends that
localisation of refugee governance is crucial
for sustainability: states must gradually
internalise functions now outsourced to
international actors.

The fifth domain of findings pertains to
emerging displacement drivers. Climate
change, digital exclusion, and gender-based
violence have joined war and persecution as
primary causes of mobility. Yet these
categories remain invisible in law. The
absence of recognition for “climate refugees”
in both international and domestic regimes
perpetuates liminality for millions living in
environmentally fragile zones. Similarly,
digital identification systems that condition
access to welfare create “data refugees”—
individuals rendered stateless by algorithmic
exclusion. The discussion integrates these
insights into a broader conceptual argument:
that refugee law in South Asia must evolve
from status-based to wvulnerability-based
protection, focusing on harm suffered rather
than formal nationality.

Another key finding concerns public
perception and media framing. Content
analysis of 400 news articles from 2023-24
across regional outlets reveals that 63 percent
used security-centric narratives (“illegal
migrants,” “border infiltrators”) while only 12
percent adopted humanitarian framing. Such
discursive bias shapes policy outcomes by
legitimising  restrictive  measures. The
discussion emphasises that legal reform must
therefore be accompanied by social-narrative
transformation through education, journalism
training, and public-awareness campaigns.

Collectively, the findings confirm that South
Asia’s migration governance 1is caught
between moral aspiration and legal inertia.
The path forward lies in translating episodic
humanitarian responses into durable legal
commitments—an agenda elaborated in the
next  section on challenges and
recommendations.

Challenges and Recommendations

The evolution of a coherent migration and
refugee-law regime in South Asia confronts
formidable  structural, political, and
conceptual challenges. The first and most
enduring challenge is the absence of codified
refugee legislation. Without statutory
recognition, refugees remain subject to the
discretionary powers of the executive. The
recommendation arising from this gap is the
immediate drafting of a comprehensive South
Asian Refugee Protection Act by each
national legislature, harmonised through a
regional  framework agreement.  Such
legislation should enshrine non-refoulement,
establish independent refugee-status
determination authorities, and guarantee
access to courts.

The second challenge concerns institutional
fragmentation. Responsibility for refugee
matters is scattered among ministries of home,
external affairs, and social welfare, none of
which possess a unified mandate. To remedy
this, the research recommends the creation of
National Migration and  Refugee
Commissions in every member state,
coordinated by a regional secretariat under
SAARC or BIMSTEC. These commissions
would manage registration, data protection,
and inter-agency coordination while ensuring
accountability through parliamentary
oversight.

A third challenge lies in the securitisation of
migration. Refugees are frequently portrayed
as demographic or political threats. Policies of
detention, deportation, and forced relocation
reflect this mindset. Reversing securitisation
requires  reframing  migration as a
developmental and humanitarian issue.
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Regional governments must decouple
migration governance from counter-terrorism
frameworks, adopt proportional enforcement
measures, and integrate human-rights training
within border-security institutions.

The fourth challenge pertains to resource
constraints and fiscal dependency. Reliance
on international donors undermines domestic
responsibility. The recommendation is to
institutionalise dedicated national funds for
refugee welfare financed through progressive
taxation and corporate social-responsibility
contributions. A regional solidarity fund could
supplement  national  budgets  during
emergencies, modelled on the EU’s Asylum,
Migration and Integration Fund.

Fifth, data governance and privacy present
new dilemmas. Biometric registration
enhances efficiency but also risks surveillance
and misuse. States must enact data-protection
regulations specific to refugee populations,
aligning with the Digital Personal Data
Protection Act 2023. Independent oversight
authorities should audit data sharing between
humanitarian agencies and security forces.

Sixth, judicial capacity and awareness
remain limited. Many courts lack expertise in
international refugee law. Establishing
specialised benches or judicial academies for
migration law would ensure consistency and
expedite adjudication.

Seventh, public perception must be reshaped.
Governments and civil society should conduct
awareness campaigns emphasising refugees’
contributions and rights. Media guidelines
promoting ethical reporting would counter
xenophobia and misinformation.

Finally, regional cooperation IS
indispensable. A binding South Asian
Regional Refugee Framework should codify
shared principles: burden-sharing, gender
sensitivity, climate resilience, and mutual
recognition of refugee documentation.
Adoption of this framework at a SAARC
summit would signal collective moral
leadership.

In essence, these recommendations envision a
gradual but decisive transition from discretion
to law, from isolation to cooperation, and from
charity to justice.

Conclusion

The research concludes that migration and
refugee governance in South Asia stands at
one of the most defining historical junctures
since the partition of 1947. The region’s legal
systems, still anchored in colonial-era
administrative  logic and  post-partition
anxieties about sovereignty, have not evolved
in proportion to the profound demographic,
political, and technological transformations of
the twenty-first century. The persistent
absence of codified refugee legislation, the
over-centralisation of executive discretion,
and the entrenched tendency to securitise
human mobility collectively undermine the
moral and constitutional foundations upon
which  South Asian democracies were
originally conceived. Yet the very magnitude
of these crises simultaneously offers an
unprecedented opportunity for reform. The
legal and political vacuum that currently
defines migration policy across the region can
serve as the fertile ground upon which a new
rights-based architecture may be built—one
that harmonises humanitarian protection with
legitimate state interests and constitutional
morality.

At the heart of this study lies the recognition
that migration in South Asia is not an
exception but a structural condition of its
modern history. Movement—voluntary or
forced—has defined the formation of every
modern South Asian state. Partition created
the earliest precedent for mass displacement;
subsequent conflicts in Afghanistan, Sri
Lanka, Myanmar, and the Chittagong Hill
Tracts perpetuated the phenomenon. Against
this long arc of displacement, the legal silence
of the region appears not merely accidental
but symptomatic of a deeper reluctance to
institutionalise humanitarian obligations. The
conclusion drawn from this pattern is that
post-colonial sovereignty in South Asia has
been constructed more as a defensive shield
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against external moral claims than as an
instrument of justice for wvulnerable
populations.  Refugees and  migrants,
therefore, exist in a liminal space—visible to
the executive, invisible to the legislature, and
inconsistently protected by the judiciary. The
challenge for the next decade is to shift this
paradigm from discretion to rights, from
containment to inclusion.

Constitutional jurisprudence already provides
a strong foundation for such a shift. The
Indian Supreme Court’s interpretation of
Article 21 as encompassing the right to live
with dignity, the Bangladeshi High Court’s
expansive reading of Articles 27 and 31 to
include non-citizens, and the Nepali Supreme
Court’s reference to international human-
rights norms collectively affirm that the
constitutional community of rights-holders in
South Asia extends beyond the citizenry.
These judicial experiments demonstrate that
the seeds of a regional rights regime already
exist within domestic legal orders. What
remains absent is a unifying legislative
framework that can translate these moral
insights into  enforceable entitlements.
Codification would not only institutionalise
humanitarian protection but also reduce the
political volatility surrounding refugee
management by providing predictable
procedures  for  registration,  asylum
determination, and repatriation.

Equally crucial is the recognition that
migration governance cannot remain confined
to the binary of citizen and alien. The
contemporary reality of mobility transcends
this dichotomy. Climate change, digital
surveillance, and global labour markets have
created new categories of displacement that
do not fit within the classic refugee definition
based on persecution. Rising sea levels in
Bangladesh, glacial melting in Nepal, and
recurrent droughts in Afghanistan will
inevitably generate millions of climate-
displaced persons whose plight current law
cannot address. The conclusion emerging
from this analysis is that South Asian legal
frameworks must adopt a vulnerability-based
approach to protection—one that focuses on

the harm endured rather than the formal cause
of flight. Climate migrants, digital refugees
excluded from identity systems, and stateless
communities born of border realignments all
demand legal imagination commensurate with
their circumstances.

The study also emphasises that regional
cooperation is indispensable. Unilateral
policies have consistently failed because the
causes and consequences of displacement are
transnational. SAARC, despite its political
inertia, remains the only viable platform for
articulating a South Asian Regional Refugee
Framework. Such an instrument could begin
modestly—through standardising refugee
registration, sharing biometric data under
privacy safeguards, and creating joint
repatriation protocols—Dbut its long-term goal
should be the adoption of a legally binding
convention modelled on Africa’s 1969 OAU
Convention. The political feasibility of such
an initiative depends on framing refugee
protection not as external imposition but as
regional self-interest. Collective action would
enhance border management, reduce irregular
migration, and strengthen each state’s
international reputation. The experience of the
European Union and the African Union
demonstrates that regional frameworks
enhance rather than dilute sovereignty by
replacing unilateralism with cooperative
governance.

Another dimension of the conclusion relates
to the moral economy of South Asian
constitutionalism. The framers of these
constitutions envisioned states grounded in
justice, liberty, and fraternity. The right to life,
equality before law, and freedom from
arbitrary detention are not mere textual
ornaments—they are normative commitments
binding upon every public authority. Denying
these rights to refugees and migrants
undermines the moral legitimacy of
constitutional democracy itself. If law
becomes the instrument of exclusion, it ceases
to be law in its ethical sense and degenerates
into  administrative  power.  Therefore,
recognising the refugee as a subject of rights
rather than an object of charity is not merely a
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policy choice; it is a constitutional necessity
that affirms the moral coherence of the state.

The research also concludes that legal reform
must be accompanied by institutional and
fiscal  transformation.  Rights  without
administrative capacity are empty promises.
Establishing independent refugee
commissions, dedicated budgetary
allocations, and judicial training programmes
would ensure that humanitarian commitments
translate into operational reality. Technology,
if regulated through privacy safeguards, can
facilitate this process—digital documentation
can prevent statelessness, ensure access to
welfare, and streamline coordination among
agencies. However, unregulated technological
interventions risk creating new forms of
exclusion. The conclusion therefore insists
that digital governance in migration must be
guided by the twin principles of transparency
and accountability.

Public perception forms another cornerstone
of sustainable reform. Data analysed in this
study revealed that media discourse in 2023—
24 overwhelmingly framed migrants as
security threats rather than contributors. Law
alone cannot counteract such narratives; social
education and ethical journalism are equally
essential. Incorporating refugee and migration
studies into university curricula, organising
public exhibitions, and promoting cultural
exchange programmes can  humanise
displaced communities and foster empathy.
The long-term legitimacy of any legal
framework depends on societal acceptance of
refugees as fellow human beings entitled to
dignity.

The study further concludes that the future of
migration law in South Asia will be
determined by how effectively states reconcile
security  with  humanity.  Absolute
sovereignty and absolute humanitarianism are
both untenable extremes. A balanced
approach  rooted in  proportionality—
protecting borders while upholding basic
rights—offers the only sustainable path. The
jurisprudence of proportionality, now firmly
embedded in constitutional law across the

region, provides the doctrinal foundation for
this equilibrium. It allows the state to pursue
legitimate security objectives but requires that
measures affecting migrants or refugees be
necessary, non-arbitrary, and minimally
restrictive of rights. Embedding this principle
explicitly within refugee legislation would
safeguard constitutionalism against populist
excess.

Ultimately, the conclusion affirms that
migration governance in South Asia is a
mirror reflecting the moral maturity of its
democracies. The test of a constitutional state
IS not how it treats its citizens alone but how it
treats the stranger who seeks shelter at its
border. In a world marked by deepening
inequality, climate crisis, and technological
surveillance, the ability of law to preserve
human dignity becomes the ultimate measure
of civilisation. South Asia, with its
civilisational traditions of compassion and
pluralism, possesses the moral resources to
craft a humane legal order; what it requires is
the political courage to act. If legislatures
codify comprehensive asylum laws, if courts
continue to expand the frontiers of
constitutional protection, and if regional
institutions institutionalise cooperation, the
region can pioneer a rights-based model of
migration governance for the Global South.

In summation, the years 2023-24 should be
remembered as the turning point when the
legal imagination of South Asia confronted
the realities of forced mobility and began to
reinvent itself. The refugee, long treated as a
transient presence, must now be recognised as
a central figure in the constitutional
conscience of the region. The path forward
demands legislation that is humane yet
enforceable, institutions that are efficient yet
accountable, and regionalism that is pragmatic
yet principled. Migration will continue to
define South Asia’s economic and social
future; it is for law and policy to determine
whether this mobility yields solidarity or
suffering. The study concludes, therefore,
with a call to transform the moral rhetoric of
hospitality into a durable legal framework
grounded in equality, dignity, and justice.

© 2025 Author(s). Open Access under CC BY 4.0 License.

E



Vol. 17, Issue 01, July, 2025

Only when every displaced person is treated
not as an intruder but as a bearer of rights will
South Asia fulfil the constitutional promises
that lie at the heart of its democratic identity.
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